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IN THE SUPREME COURT OF THE STATE OF UTAH 
DOUGLAS EAMES, 
Plaintiff and Appellant, 
vs. 
THE CITY OF LOGAN, UTAH, A 
Municipal Corporation; NEWEL G. 
DAINES, in his individual and 
official capacity as Mayor of the 
City of Logan, Utah; DOES 1 
through 25, Inclusive, 
Defendants and Respondents. ) 
Case No. 20449 
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APPEAL FROM THE FIRST JUDICIAL DISTRICT COURT, CACHE COUNTY 
THE HONORABLE VENOY CHRISTOFFERSEN, PRESIDING 
ELLIOTT LEVINE(USB #1939) 
Attorney for Plaintiff/ 
Appellant 
261 East 300 South 
Salt Lake City, Utah 84111 
W. SCOTT BARRETT(USB #0 228) 
BARRETT & BRADY 
Attorney for Defendants/ 
Respondents 
300 South Main 
Logan, City, Utah 84321 
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IN THE SUPREME COURT OF THE STATE OF UTAH 
DOUGLAS EAMES, 
Plaintiff and Appellant, 
vs. 
THE CITY OF LOGAN, UTAH, A 
Municipal Corporation; NEWEL G. 
DAINES, in his individual and 
official capacity as Mayor of the 
City of Logan, Utah; DOES 1 
through 25, Inclusive, 
Defendants and Respondents. ) 
Case No. 20449 
RESPONDENT'S BRIEF 
STATEMENT OF THE CASE 
Appellant appeals from a Summary Judgment in favor of the 
named Defendants, the City of Logan, Utah, and Newel G. Daines, 
the Mayor of Logan City, which held that plaintiff raised no 
genuine issues of material facts concerning his claims of 
defamation and alleged damages resulting therefrom. 
LOWER COURT DISPOSITION OF THE CASE 
Plaintiff first filed a Complaint alleging generally 
- 1 -
defamation on the part of the Defendants. The court granted 
Defendant's Motion to Dismiss pursuant to Rule 12 (b) (6) of the 
Utah Rules of Civil procedure and an Amended Complaint was 
filed. The only new material added to the Amended Complaint 
appears in paragraph six thereof. After consideration of the 
allegations the court concluded that the Amended Complaint 
failed to state a claim and again dismissed the Amended 
Complaint. An appeal was filed being Case No. 19509 before the 
Utah Supreme Court. Briefs were written but before the case was 
argued the court on its own motions sent the case back on the 
ground that the court had considered matters outside the 
pleadings in ruling on the Rule 12 (b) (6) Motion. Since no 
Affidavits had been filed the only outside matters considered 
were the arguments of counsel. 
After the case was remanded the Plaintiff/Appellant took 
many months undertaking discovery. Fifteen depositions were 
noticed and Thirteen were taken. 
Thereafter Defendant/Respondent's moved for Summary 
Judgment, the Motion being supported by a Memorandum of Points 
and Authorities and the Affidavit of Defendant Daines. 
Plaintiff filed no Counter Affidavits choosing to rely on his 
pleadings and a portion of only one of the Thirteen depositions 
taken. 
- 2 -
The court granted Defendant's Motion for Summary Judgment 
and after objections to the proposed order were filed by 
Plaintiff/Appellant1s counsel the court amended the Order of 
Summary Judgment. It is from the Amended Order of Summary 
Judgment, dated December 28, 1984 that the Appellant filed his 
Notice of Appeal on the 28th day of January, 1985. 
ARGUMENT 
I. DEFENDANT'S MOTION FOR SUMMARY JUDGMENT WAS DIRECTED 
TOWARD THE ENTIRE COMPLAINT INCLUDING ALL CAUSES OF ACTION. 
Plaintiff/Appellant contends that Defendant's Motion for 
Summary Judgment was directed at only the first cause of action 
for defamation. Therefore, it is argued that the court had no 
basis upon which to dismiss Plaintiff's Second, Third and Fourth 
causes of action. 
An examination of the amended Complaint shows quite clearly 
that the only factual allegations in the entire Amended 
Complaint are in the First cause of action. They are simply 
incorporated in the Second, Third and Fourth claims. Without 
that incorporation there would be no factual allegations upon 
which any claim could be based. Without the allegations of fact 
incorporated from the First cause of action the Second, Third 
and Fourth claims contain only legal conclusions. The only 
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factual allegations are as to "words and actions of the 
Defendants" which are alleged only in the First cause of 
action. Although the word "Defendants" is used in the plural 
the only individual named in the Complaint is Mayor Daines. 
None of the words attributed to him could possibly be construed 
to give rise to any cause of action. This point was argued in 
more detail in Defendants earlier brief in case number 19509. 
II. PLAINTIFF/APPELLANT WAIVED ANY ALLEGED DEFECTS IN 
DEFENDANT DAINES1 AFFIDAVIT BY FAILING TO MOVE TO STRIKE. 
Plaintiff/Appellant sets forth on page nine of his brief 
what he considers to be contradictions between the affidavit of 
Mayor Daines and the assertions made by witness Nelson in his 
deposition. It is difficult to understand how there are any 
"contradictions" on that page inasmuch as witness Nelson refers 
only to "rumors and impressions" he has heard from "casual 
conversation" with unnamed people. Obviously such assertions 
would not be admissible in evidence and therefore could never 
contradict the Mayor's affidavit or subsequent testimony. 
Further, Plaintiff/Appellant made no attempt to move to 
strike any portions of the Mayor's affidavit which he deemed 
defective. This constitutes a waiver and any alleged defects in 
the affidavit may not be presented to the Supreme Court for the 
first time on appeal. Franklin Financial v. New Empire 
Development Company, 659 P2d 1040 (Utah, 1983). In the Franklin 
case, there were serious defects in the affidavits since they 
were not based on personal knowledge, contained inadmissable 
conclusions of law, and referred to documents that were not 
attached. The only attack Plaintiff/Appellant now attempts to 
make on Mayor Daines affidavit is to assert that it contains 
"self serving statements and legal conclusions." It is obvious 
from the Franklin case, that any such alleged defects should 
have been attacked by a motion to strike, which was not done. 
III. PLAINTIFF/APPELLANT RAISED NO FACTUAL ISSUES BY 
AFFIDAVIT RELYING INSTEAD ON THE ALLEGATIONS OF THE AMENDED 
COMPLAINT AND IRRELEVANT PORTIONS OF ONE DEPOSITION. 
Plaintiff/Appellant talks at great length of the failure of 
the trial court to follow "guidelines for Summary Judgment." 
However, if there are any such "guidelines" one of the major 
ones is that a party opposing a Motion for Summary Judgment may 
not rely on his pleadings to raise factual issues. Nevertheless 
Plaintiff/Appellant contends that the court erred in "not 
believing the averments of the Appellant as contained in his 
Amended Complaint." (Appellants brief page 12). In the 
Franklin case, supra, the court said "the opponent of the 
Motion, once a prima facie case for Summary Judgment has been 
made, must file responsive affidavits raising factual issues, or 
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risk the trial courts conclusions that there are no factual 
issues." 
The only other material relied on by the 
Plaintiff/Appellant is the Nelson deposition. A reading of the 
entire deposition shows that there is no contradiction 
whatsoever in the deposition which would raise any factual issue 
to the matters asserted in Mayor Daine's affidavit. Furtherf it 
is apparent that none of Nelson's testimony would be admissible 
at a trial since Nelson refers only to "casual conversations" 
with unnamed persons and impressions he got from "rumors". 
IV. THE SIGNING OF THE ORIGINAL ORDER FOR SUMMARY JUDGMENT 
WAS NOT ERROR SINCE AN AMENDED JUDGMENT WAS SUBSEQUENTLY SIGNED 
AFTER PLAINTIFF/APPELLANT'S OBJECTION TO THE FIRST. 
Plaintiff/Appellant contends that the court erred in 
signing the first proposed jugment a day or two before the time 
for objections had expired. Even if that is the case the error 
was obviously harmless since the court amended the judgment and 
it was the amended judgment that was appealed from. The amended 
judgment was dated December 28, 1984 and the notice of appeal 
was filed on January 28, 1985. 
Bigelow v. Ingersoll, 618 P2d 50(1980) relied upon by the 
Plaintiff/Appellant for this point of alleged error only 
determined that the time for appeal ran from the time the order 
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CONCLUSION 
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deposition which would not be admissible in evidence at a trial 
and in any event which did not raise any genuine issues of 
material facts. The Order and Judgment of the Court should 
therefore be affirmed. 
RESPECTFULLY SUBMITTED this / / day of May, 1985. 
\^0O 
W. Scott Barrett 
Attorney for Defendant/Respondent 
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